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Hataitai School Legislative Procedures

Suspension

Hataitai School will sustain a learning environment that challenges and 
supports every child to develop to their fullest.

Our commitment

The Hataitai School board of trustees complies with all relevant legislation and regulations concerning requirements for the operation of the school.

Rationale of Suspension Procedures
Deciding to stand-down or suspend a student is a response of last resort.  These are serious decisions, which can have far-reaching consequences for the student (and other members of their family).  They should be made only after considering all the implications for the educational future and life chances of the student.

Student behaviour leading a principal to consider stand-down or suspension may be a symptom of serious underlying problems that may require the help of other agencies.  Counselling and communication with parents (under section 77 of the Act) will provide the principal with useful information to take into account.

Other factors may also need to be taken into account.  For example, the student may be from a different cultural background, or the student (and/or parent) may not have English as a first language.  These factors may be important both in deciding if a stand-down or suspension is the proper course of action, and in ensuring that any barriers to understanding the information being provided to the student and/or the parent, including language, are removed.

Many schools use restorative justice principles and develop behaviour management programmes that allow for all students to be catered for within their school.

As part of  student management the Board will ensure students attendance is recorded and any subsequent concerns followed up.

The Guidelines of Suspension Procedures
· Stand-down means the formal removal of a student from school for a specified period.  Stand-downs of a particular student can total no more than 5 school days in a term or 10 school days in a year.

· Suspension means the formal removal of a student from school until the board of trustees decides the outcome at a suspension meeting.

· The principal of the school, or in the absence of the principal, a person directed by the board of trustees under Section 77I of the State Sector Act 1988 to act as principal, is the only person who can make the decision to stand-down or suspend a student from the school under Section 14(1) of the Education Act 1989.  Such a direction, eg. to the deputy principal, can only take effect where the principal is absent, eg. special leave, sick leave, attending a conference, or there is a vacancy for the principal’s position.  It is preferable that the board gives the direction in writing so that it can defend its position if challenged.
· The board of trustees of a school is required to hold a meeting of the board, within 7 school days of the suspension, to decide the outcome of a suspension [Section 17(B)].

Following a suspension, the board may decide to:

1
lift the suspension without conditions;

2
lift the suspension with reasonable conditions;

3
extend the suspension with reasonable conditions for a reasonable period;

4
exclude or expel the student.








[Sections 15,17]

Exclusion means the formal removal of a student aged under 16 from the school and the requirement that the student enrol elsewhere.

Context

Sections 13-18 of the Act provide the framework for stand-downs, suspensions, exclusions and expulsions.  However, they need to be considered in the context of the broader philosophy of education, as expressed in other sections of the Act.  The main references follow.

(a)
 Right to education

Section 3 of the Act states that all New Zealanders are entitled to free enrolment and free education at any state school from the age of 5 until the end of the year in which they turn 19.  This is subject to provisions arising from approved enrolment schemes and integration agreements.

(b) National education guidelines

Section 60A empowers the Minister of Education to publish statements of desirable achievements by the school system (National Education Goals) and desirable principles of conduct or administration (National Administration Guidelines).  Boards of state schools are required to help all students realise their full potential by providing appropriate learning programmes and addressing barriers to learning and individual needs while respecting cultural differences.

This requires schools to report to parents any matters that may put a student at risk of not achieving (National Administration Guideline 1). The implication is that any behavioural matters that may lead to a stand-down or suspension should have previously been brought to the attention of parents.

(c) Right to counselling 

Section 77 requires all principals of state schools to take all reasonable steps to ensure that all students get good guidance and counselling. This implies that behavioural matters that may lead to stand-down or suspension have previously been acted on in other ways by the school.

(d)
 Obligation to parents

Section 77 requires all principals of state schools to take all reasonable steps to ensure that parents are told of matters which, in the principal’s opinion, are preventing or slowing the student’s progress through school or are harming the student’s relationships with teachers or other students.

These procedures were written by the Principal in May, 2005.
The principal's decision

From the time the principal begins considering if a student should be stood-down or suspended, the principles of natural justice apply.  In other words, the principal must act fairly and reasonably in the circumstances.

Acting fairly and reasonably applies before the principal decides that an individual’s education is to be interrupted through either stand-down or suspension.  The principal has to consider the circumstances of each situation and be satisfied that it warrants standing-down or suspending the student.

This means that the principal cannot stand-down or suspend a student automatically just because that student has broken a school rule.  The principal must carefully consider the evidence and all the circumstances prevailing at the time.

The student's rights

If the principal decides that the student’s actions come within the criteria of section 14(1) of the Education Act 1989 and, in consideration of other circumstances, warrant stand-down or suspension of the student, natural justice means that the student has the right to:

· remain on the school’s register;

· have the stand-down/suspension procedures consistently applied;

· be given notice of possible outcomes (as this could help determine the nature of representation);

· know the reason for the stand-down/suspension (know the case or charge);

· know all the information (evidence) on which the principal’s decision to suspend was based;

· be able to comment on/challenge that information (be heard);

· be able to correct adverse or biased material and challenge irrelevant material (defend oneself);

· have time to prepare a response to the information – therefore the information and the principal’s report is to be in hands of the student/parent at least 48 hours before the board meeting; and

· be represented at any meeting about the stand-down or suspension.

The board's actions

Suspension must be followed by a meeting of the board (or its disciplinary committee as set out in the board’s policy) to decide what the outcome will be. 

Parents should be given copies of any board policies relating to the suspension.

The board of trustees must also act fairly and reasonably.  In addition to those principles of natural justice set out above, which also apply to the board meeting, the board must receive the principal’s report and hear with an open mind what the student/parent/representative has to say.  The chairperson must be prepared to rule whether specific information or material presented by either the principal or the student/parent/representative is relevant in considering the suspension.

The rules allow for the board to decide on the process it will use to arrive at its decision on the outcome of a suspensions meeting.  However, to meet the principle of natural justice that the person “bringing the charge” (the principal who suspended the student) shall not also be the final arbiter, the board should make its decision without the recommendation or vote of the principal. The principal may be asked to leave the meeting while the board makes its decision.  If the principal stays however, the student and family may stay.

Any trustee, including the staff representative, who personally knows the student concerned, or who has any other personal association with the circumstances of the suspension, should declare this at the outset.  It would be usual for that trustee to consider whether there is a potential conflict of interest that might make it appropriate not to take part in the suspension meeting. The board might also consider whether a member’s prior knowledge is likely to unfairly influence the outcome. Cultural or other considerations, however, may mean it is appropriate, under some circumstances, for the trustee to continue to be involved.

Please note: – the board can only rule on the original charge being brought by the principal.  Any prior history that the student may have cannot be considered
, and if the original information is proved incorrect, the board cannot change the charge to something else.

· A flow chart is available from the ministry of Education outlining the procedure for the Principal to follow in case of a stand down and the Bord to follow in case of a suspensions. These flowcharts shall be adhered to.
· There are also sample letters that Hataitai School will use.

PRIVACY CONSIDERATIONS

The Education (Stand-down, Suspension, Exclusion, and Expulsion) Rules 1999 require that:

· the principal must report to the board on the suspension; [Rule 14]; and

· the principal’s report, and any other material about the suspension that is to be presented by the principal or board at the suspension meeting, must be made available to the student and parents.  [Rules 15(2)(c) and 20(2)(c)].

This meets the requirement of natural justice that a person is entitled to know the case against them.

There may be situations where the principal’s report, or other material to be used in the suspension hearing, includes information about other individuals (such as informants or witnesses to an incident).  No guarantees of confidentiality or name protection can be given in such situations, as each case must be considered on its own facts and circumstances.

Whether or not such third party information will be needed at a suspension meeting will depend on the circumstances of each suspension, and the issues that might be in dispute at the board meeting.  For example, if there is an agreed statement of the facts, or an admission by the suspended student, then further information may not be necessary, either in the principal’s report or at the meeting.

If the principal’s report or other material to be used at the suspension meeting does contain information about other people (or information which identifies other people), then the board needs to consider whether there is any privacy interest which needs to be protected.  For example, there may be a risk of harm to a witness.  

The board should consider the information as if a request for access to it had been made to the board by the suspended student under the Privacy Act 1993.  The board will then need to consider the right of access to personal information under the Privacy Act, as against any grounds in the Privacy Act that might justify withholding the particular information in the context of the particular situation at hand.  

If the board considers there is an interest that should be and can be protected, consideration will need to be given to withholding only that information which needs to be withheld, in order to protect the privacy interest of the third party.

References in the Privacy Act that can assist are:

· Principle 6 – Access to Personal Information;

· Sections 27(1)(d), 29(1)(a) and 29(1)(d) – some of the reasons for refusing access to personal information which may apply in these situations; and

· Section 30 – Refusal not permitted for any other reason.
References to Suspension procedures

STAND-DOWNS, SUSPENSIONS, EXCLUSIONS, AND EXPULSIONS

under sections 13-18 of the Education Act 1989 as amended by the Education Amendment Act (No.2) 1998

See also Education (Stand-down, Suspension, Exclusion, and Expulsion) Rules 1999

It is also essential to read:

Sections 13-18 of the Education Act 1989 (the Act) as amended by the Education Amendment Act (No.2) 1998; 

Education (Stand-down, Suspension, Exclusion, and Expulsion) Rules 1999

The expectation is that prior counselling and guidance has been given to the student and that prior communication with the parent has taken place. Behaviour management strategies should also have been implemented. It is also expected that prior counselling, guidance and communication have been documented.








� “Reasonable conditions” in this context implies that the conditions are within a parent’s control and are achievable by the student. Conditions that rely on the action of an external agency and are not under the control of a parent or student cannot be considered reasonable.


� A “reasonable period” in this context implies the shortest possible time necessary for matters to be resolved.


� Except in the case of continual disobedience.





